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L INTRODUCTION TO REPLY

In its Answer to Chelan Basin Conservancy’s Petition for Review,
Respondent GBI Holding Co. (“GBI”) cross-petitions the Court to
consider whether CBC has standing to maintain this action in the first
place. GBI insists that CBC’s members must show “special injury” to
bring their claims under the public trust doctrine and claims CBC failed to
do so. While Washington law does not require proof of that CBC suffered
“special injury” in this case, its members presented ample evidence to
show that they have indeed suffered “special injury.” The Court of
Appeals decision that CBC has standing is consistent with controlling
authority and there is no basis to revisit this conclusion under RAP 13.4,

II. ARGUMENT IN REPLY

CBC sued GBI under the public trust doctrine.! A plaintiff has
standing under the public trust doctrine where recreational interests are at
stake. Caminiti v. Boyle, 107 Wn.2d 662, 665 (1987) (“Petitioner and the
members of the petitioner Committee for Public Shoreline Rights have
recreational interests that are affected by their ability to acquire access to
and use public aquatic lands and waters.”); see also Ralph L. Johnson, The

Public Trust Doctrine and Coastal Zone Management in Washington

! Const. art. 17, §1.



State, 67 Wash. L. Rev. 521, 589 (1992) (“the issue of standing should not
pose a serious obstacle to suits by private citizens and private groups.”).

CBC’s members established the organization’s recreational
interests. CP 374-388. CBC members live in the Lakeside Community
surrounding GBI’s “Three Fingers” fill. The fill impairs individual
members’ ability to both acquire access to and use public aquatic lands
and waters. For instance, the fill restricts CBC member William Schuldt’s
fishing rights and his ability to access the beach for swimming. CP 379-
383. It restricts CBC member John Page’s ability to access the lake for
kayaking. CP 384-88. And it restricts CBC president and member
Tammy Lee Hague’s ability to access to the beach from her home. CP
374-74. The Court of Appeals found that these access and recreational
interests were “precisely those the public trust doctrine is meant to
protect.” Slip Op. at 10 (citing Weden v. San Juan County, 135 Wn.2d
678, 698 (1998)).

The decision that an association’s membership has standing under
the public trust doctrine where an individual’s access rights and
recreational uses are restricted is consistent with prior decisions from this
Court. See Wilbour v. Gallagher, 77 Wn.2d 306, 312 (1969) (ordering
abatement of nuisance fill that impaired use of lake for “navigation,

fishing, swimming, boating and general recreational uses...”); Kemp v.



Putnam, 47 Wn.2d 530, 536 (1955); see also, SAVE v. City of Bothell, 89
Wn.2d 862 (1978) (holding that a nonprofit organization has standing
where at least one of its members establish injury).

In its Answer requesting review of the standing determination, GBI
argues that CBC must prove “special injury” under the public nuisance
statute. But CBC did not bring this suit under the public nuisance statute.’
The trial court understood but concluded nonetheless that the evidence
presented established that the fill was a public nuisance contrary to state
statute. The finding that the fill violated the public nuisance statute was
the basis for the trial court’s conclusion that the fill was not exempted
under the Shoreline Management Act’s ‘Savings Clause’ in RCW
90.58.270(1). See CP 1615-16.> But the decision that the fill was a public
nuisance does not convert this lawsuit, brought under the public trust
doctrine, to a nuisance action under the nuisance statute that requires CBC

to prove “special injury.” Indeed, the trial court ordered the fill removed

? The complaint raised three causes of action: (1) the Three Fingers fill
constitutes a trespass; (2) the Three Fingers violated the public right of navigation under
Wilbour v. Gallagher, supra; and (3) the Three Fingers violate rights to use and enjoy
Lake Chelan as provided under the public trust doctrine. CP 1-11.

? The statute provides, in pertinent part, “Northing in this section shall constitute
authority for requiring or ordering the removal of any...fills...placed in navigable waters
prior to December 4, 1969, and the consent and authorization of the state of Washington
to the impairment of public rights of navigation, and corollary rights incidental thereto,
caused by...fills...are hereby granted: Provided That the consent herein shall not relate to
any...fills...which are in trespass or in violation of state statutes.” RCW 90.58.270(1).



as a violation of the public trust doctrine (not abated as a public nuisance
under RCW 7.48.210). CP 2550.

GBI either ignores or misrepresents controlling authority under the
public trust doctrine. For instance, GBI cites to Lampa v. Graham, 179
Wash. 184 (1934) and Kemp v. Putnam, 47 Wn.2d 530 (1955) in support
of its assertion that special injury must be proven here. But Kemp
confirmed that an interference with recreational uses such as fishing can
cause “special” damages. Kemp stated, “[Lampa] is not authority for the
proposition that one who regularly engages in fishing in a stream, the use
of which is obstructed, does not suffer an injury different from or greater
than that suffered by the general public.” 47 Wn.2d at 536 (emphasis
added). Indeed, Kemp stands for the uncontroversial proposition that an
individual’s regular use of a stream confers standing when that person’s
use is impaired, whether the use is recreational or commercial. /d. at 536
(finding no “material difference” to special injury suffered by recreational
fisherman from special injury by commercial fisherman).

CBC members testified to both impaired access rights and
impaired recreational interests. CP 374-88. GBI ignores this testimony.
The trial court found that this testimony was sufficient to “establish the

special injury to three of plaintiff’s members...” CP 458 (emphasis



added).* The trial court’s conclusion that CBC had standing was properly
affirmed by the Court of Appeals.

Additionally, CBC’s members were given special rights under a
1927 deed to be able to access Lake Chelan. The deed grants, “in
perpetuity, the right of access, for [the Town of Lakeside] and the public”
over the lands now covered in part by GBI’s fill “at all stages of water.”
CP 392. This dedication gave CBC members and the public an express
right of access to Lake Chelan. GBI also ignores this evidence. Although
CBC was not required to show special injury under the public trust
doctrine, its members have met this hurdle. CBC has standing to pursue
this action. The Court should decline GBI’s request to accept review of
this issue.

IIl. CONCLUSION
For the foregoing reasons, CBC’s Petition for Review should be

Granted.

“ A nonprofit corporation or association has standing if one or more of its
members have standing. SAVE v. City of Bothell, 89 Wn.2d 862 (1978).
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